January 22, 2007 Draft

Best Practices, Minimum Standards and NWHSU Clinical Documentation
1. Informed consent

Patient consent to treatment is always necessary.  See, e.g., Haldeman S, Chapman-Smith D, et al., eds., Guidelines for Chiropractic Quality Assurance and Practice Parameters:  Proceedings of the Mercy Center Consensus Conference.  Aspen Pub. (1993); ACA Code of Ethics Rule A(12).
Best Practice

“Informed consent is a process, not a form.”  So said Liz Kincaid, attorney and former head of the claim department at NCMIC, in response to a request by several state associations that the National Association of Chiropractic Attorneys create an informed consent form for use by members of those associations.  NACA has refused to create or advocate a form, suggesting instead that the best practice is to document in the chart the fact that the informed consent discussion took place, that the patient had an opportunity to ask questions, and that the patient understood the risks and consented to the proposed treatment. Both doctor and patient should then initial and date the entry.  

Minnesota is one of several states that follow the subjective “reasonable patient” test as to whether a particular risk should have been disclosed. Thus, in Minnesota, the stroke risk, though it might be only three in ten million, must be disclosed, as a jury would almost certainly consider it a material risk.   

The informed consent protocol should be tailored to the case.  For example, if the treatment plan involves extremity adjusting only, there is no need to discuss stroke risk.  The American Chiropractic Association Clinical Documentation Manual (ACA-CDM) has an example at DR4, p. 32.
Minimum Standard
From a risk management standpoint, the goal is that the jury believe that the discussion took place.  An informed consent form, signed by the patient, may seem to meet this goal, but in practice, such a form may backfire.  If the informed consent form is given to the patient as part of the initial paperwork that the patient must sign before seeing the doctor, the form becomes less than worthless, as it instead tends to prove that the discussion did not take place.  Nonetheless, the minimum standard is the use of a form.
2. Family History
Minnesota requires that all chiropractic patient records include documentation that a family history has been obtained and evaluated.  Minn. R. 2500.5000 subp. I (emphasis mine).

Best Practice
A form is probably ideal for this aspect of the history, as it can lay out relevant conditions, identify whether the conditions occur on the maternal or paternal side, and allow the patient to simply check off items.  The chart must also include some evidence that the information on the form has then been evaluated by the clinician.  Ideally, this would be included as part of a narrative history.

Minimum Standard
In numerous record keeping cases before complaint panels of the Minnesota Board of Chiropractic Examiners, panel members have suggested that doctors can demonstrate that they have evaluated the family history by writing notes on the family history form.

3.  Contra-indications, preferences
Patient file jackets should reflect contra-indications (risk management) and preferences (practice management), so that clinicians unfamiliar with a patient will be aware of these.

Best Practice
The best practice is to have contra-indications and preferences prominently marked on the file jacket.

Minimum standard
At a minimum, contra-indications, if any, must be recorded somewhere in the chart.
4. History

Minnesota requires that all chiropractic patient records include documentation that a patient history, including a description of past conditions and trauma, past treatment received, current treatment being received from other health care providers, and a description of the patient's current condition including onset and description of trauma if trauma occurred.  Minn. R. 2500.5000 subp. A.

Best Practice
The best practice is to include this information in a narrative style history.

Minimum standard
The minimum standard is that the required information be somehow recorded.

5. Legibility
Patients, attorneys, judges, juries, relief doctors, employers, credentialing bodies, peer review organizations, claims handlers, claims adjusters, third party administrators, arbitrators, consulting doctors, referring doctors, adverse examiners, regulatory boards, malpractice insurers, interns, researchers and law enforcement officers are among those who may regularly review our records.  The records must be legible.  See, ACA-CDM DR1(2), p.5.
Best practice

The best practice is that the entire chart be typewritten.

Minimum standard
At a minimum, the chart must be legible.

6. Each page of the record should identify the organization, the patient, the provider and the date.
Patient charts are frequently taken apart for copying and then re-assembled.  Both the original chart and the copies are then susceptible of lost or disordered pages.  See,  ACA-CDM DR3C, p. 22.
Best practice
Each page of the record identifies the organization, the patient, the provider and the date.

Minimum standard
Each page of the record identifies the organization, the patient, the provider and the date.

7. Treatment plan
Minnesota recommends that all chiropractic patient records include a treatment plan.  Minn. R. 2500.5000 subp. D.  Such a plan should include the goal or goals of the plan, the procedures and methods contemplated, the approximate frequency of their use and the method by which attainment of the goal or goals will be measured.  An example can be found at ACA-CDM DR7, pp. 48-9.
The OIG report of June, 2005, which suggested that nearly sixty percent of all chiropractic services billed as “active treatment” of an acute or traumatic condition were in fact non-reimbursable “maintenance” care was based, in large part, on the absence of treatment plans in the charts reviewed.  
Workers compensation judges and adjusters, no-fault arbitrators and adjusters and managed care organizations also look for the presence of a treatment plan to determine whether to reimburse chiropractic bills.

Best Practice
The best practice is to use a typed treatment plan, labeled as such, including at least the items listed above.  The plan must be updated or revised if the diagnosis is later changed or modified or if the patient responds more or less quickly than contemplated by the plan.  The plan must also be re-visited whenever there is a re-exam.

In addition, in order for a daily note to “stand alone”, that is, to provide a third party with all the information necessary to evaluate the medical necessity of the visit without having to look elsewhere in the record or request additional information from the provider, each daily note should reference where the visit fall within the treatment plan.
Minimum standard
Minnesota recommends but does not require a treatment plan.  Medicare claims will likely be rejected absent a treatment plan. 

8. Contemporaneous Records

Chiropractors and other providers tend to put off charting, sometimes for extended periods.  I have represented doctors in both Minnesota and Wisconsin who failed to get their charting done for weeks and even months at a time.  The chiropractic boards in both states have characterized these delays as “falsifying patient records”, a serious offense, since no doctor could reasonably be expected to remember the details of an encounter weeks or months after the fact.  
Best practice
The best practice is to create the chart entry during the encounter.  See,  ACA-CDM DR1(4), p. 5.
Minimum standard
At a minimum, the entry should be completed on the same day as the encounter.

9. Identification of referral sources
Referral sources should be identified with sufficient specificity to allow them to be further cultivated.

Best practice
The front desk staff identifies not just the type of referral source, but the actual name, address, etc. of the referral source.  If not done by the front desk staff, the clinician should obtain this information.  With the patient’s permission, a letter is then sent to the referral source.  This is particularly important when the referral source is another health care provider.

Minimum standard
This is primarily a practice management consideration.  I am aware of no legal or regulatory standard.

10.  Work, ADL and other restrictions     
Chiropractors are often called upon to determine the patient’s ability to work, to return to work, or to work subject to certain restrictions or limitations.  Similar determinations are also made as to activities of daily living and athletic participation.  See, ACA-CDM DR12, pp. 57-59.
Best practice
Unless a third party has provided a form for use by the doctor in setting forth restrictions, such restrictions or limitations should be conveyed in narrative form, specifically including information to make it clear that the doctor knows what the patient does for a living and what the patient’s job duties include.  The note or letter should include the specific reasons for the restrictions, the cause of the injury or illness (if relevant) necessitating the restrictions, how long the restrictions will likely be in place, and an estimated date for re-evaluation of the restrictions.  Inclusion of this information enhances the credibility of the clinician and may also enhance the patient’s ability to collect wage loss, replacement service, or other benefits when available.
Minimum standard
The minimum standard is that the restrictions are legibly recorded somewhere in the chart.

11. Chronological order 

Health care records are typically kept in reverse chronological order.  See, ACA-CDM DR1(3), p. 5.
Best practice
All items, in whatever section of the chart, are filed in reverse chronological order.
Minimum standard
Records are in some form of chronological order.
12. Radiology orders
All orders for diagnostic radiology must be signed by a licensed DC and must include the clearly stated clinical indication(s) for the study.  Minn. R. 4730.1530 subp. A,C. 
Chiropractors in the field are courted by numerous diagnostic imaging facilities, each trying to outdo the others in making it easy for the DC to refer to the facility.  Most will send a pad of pre-printed referral forms with boxes to check or blanks to fill out. Doctors get lazy, and tend to use “car accident” or “work injury” as the clinical indication for the referral.  Neither is, by itself, adequate clinical indication for the study.  Investigators for insurers and law enforcement have been trained to look for patterns of referrals without adequate clinical indication.  Such patterns result in allegations of referring for unnecessary services, a form of fraud.  In criminal cases, prosecutors urge the jury to infer intent through the pattern of the referring chiropractor’s behavior.
Best practice 
The best practice is as required by the rule, paying strict attention to the requirement that the clinical indication(s) for the study be “clearly stated” and that such indication(s) in fact justify the study.
Minimum standard 
The minimum standard is as required by the rule.

13. Examinations
Chiropractic claims in Minnesota and nationwide are being scrutinized for documentation to support the level of E/M service billed.  CPT is quite specific as to the elements that must be documented.  The ACA-CDM provides several examples of the documentation necessary to support the various levels of E/M service.  See, DR5A , B and C, pp. 34-41.  
Best practice
The best practice results in a narrative account of the examination, specifically including all of the elements necessary to support the chosen level of E/M service, and also documenting the amount of time spent in the encounter, as time can be a factor in choosing a higher level E/M code.  
Minimum standard

The minimum standard could be met using a pre-printed exam form.  Clinicians should be careful, however, to avoid leaving blanks on any pre-printed form.  
14. Abbreviations
Use of abbreviations in chiropractic records is specifically permitted in Minnesota.  Minn. R. 2500.5000 subp. H.  

Best practice
Use of abbreviations in patient records makes it more difficult for people reviewing those records to understand what took place in the encounter.  This may cause confusion, misunderstanding, delay of payment and requests for additional information.  The best practice is to avoid using any but the most standard and universally known abbreviations.  See, ACA-CDM DR2, p. 6.
Minimum standard
If abbreviations are used in the record, a key to those abbreviations must be included with all copies of those records.  Minn. R. 2500.5000 subp. H.  
15. Fee slip
In the past five years, at least six Minnesota DCs (four NWCC alumni), under investigation by federal law enforcement for alleged fraud, have been forced out of practice.  Of those, three of our alumni await sentencing in United States District Court.  Another two NWCC alumni have been threatened with lawsuits by insurers seeking reimbursement of payments made for services not rendered.  One Minnesota DC is defending two federal civil suits alleging fraud for up-coding and billing for services not rendered.  Many of their difficulties might have been avoided simply by the use of a certain type of fee slip.

Best practice 
The ideal fee slip lists all of the procedures or services routinely performed in the clinic.  For practice management reasons, some of my private compliance clients included procedures that they rarely if ever performed.  For example, a clinic that rarely if ever utilized laboratory might include lipid panels or cholesterol on the fee slip to get patients asking questions, and affording an opportunity for some patient education.

In addition to all the procedures routinely performed, the ideal fee slip also includes a description of those procedures consistent with the CPT definition, and the appropriate CPT code.  The ideal fee slip also includes the price the clinic charges for that procedure.

The ideal fee slip is signed by the patient, who acknowledges having received all of the services checked.  This forces the doctor to spend a few moments describing procedures to the patient, and ensures that if the patient is later asked by an insurance or law enforcement investigator whether he received a particular service on a particular day, he’s far more likely to remember.
The ideal fee slip is in duplicate or triplicate, with one copy going to the patient, another going to the person or department that does the billing, and, if the billing department does not save the fee slips, a third going to archive by month and year.

The clinician performing the services is the only person allowed to check off any services on the fee slip.
The ideal fee slip also has a box for the clinician to use to signal to the billing department that a diagnosis has changed, or that one or more diagnoses should be deleted or added.

Minimum standard
I am aware of no legal or regulatory guidance on the use of a fee slip.

I am aware of the problems a poor system can cause, however.

With the increase in electronic claims submission and processing, HCFA forms are scrutinized to see that the pointers (numbers used on the form to match diagnoses to procedures) are internally consistent, and that there are diagnoses present to support the level of CMT service provided.  Without a system for the clinician to convey updated diagnosis codes to the billing person, service or department, outdated diagnoses are conveyed to payors, claims are rejected, or in the worst case, the doctor submitting the claim is accused of fraud.
Our graduates who see recent immigrant patients are especially vulnerable to allegations of fraud.  The insurer contacts the patient, and, through an interpreter, asks the patient whether he received motorized intersegmental traction on Thursday, November 16, 2006.

Since there is no Hmong or Somali word for “motorized intersegmental traction”, the patient will say no as often as yes.  The insurer then accuses the doctor of billing for services not rendered.

Potential for error is great when staff determine coding based on a review of a chart note or travel card.  The doctors facing sentencing had staff billing off of sign-in sheets.

When patients are not given copies of daily fee slips, or do not routinely receive copies of itemized billing statements sent to third party payors, they may lose sight of the cost of services, and their potential personal financial responsibility for those costs.  A patient who is aware of the cost of treatment will take a more active role in determining the frequency of their utilization.  

As a no-fault arbitrator, I have seen dozens of chiropractic patients find out for the first time at their arbitration hearings that they owe their chiropractor three or four thousand dollars.  They then tend to say very bad things about those doctors, right in front of the arbitrator who will later be asked to award that outstanding bill.

16. Time based codes
All of the doctors mentioned in paragraph 15, above, have also allegedly improperly documented time based codes.  Several of the CPT codes for physiotherapy and manual therapy are, by CPT definition, billed in increments of 15 minutes.  Insurance and law enforcement investigators use unmarked vans parked outside chiropractic offices to record patients entering and leaving the offices.  An onscreen clock records the time.  The video is then reviewed against the bill for that day’s services.  When the patient visit lasts twelve minutes, but two 15 minute codes are billed, the doctor is accused of fraud.
Best practice
The best practice is to record time in and time out in the chart for each time based procedure, and also to record total time on the fee slip next to any time based code, so that the billing person, service or department can utilize an appropriate modifier to the CPT code, and so that the records and the bills are internally consistent.  Several examples of documentation for time based codes are found at ACA-CDM DR9 A, B and C, pp. 52-4.
Minimum standard
The minimum standard is to record the total time for the time based procedure somewhere in the patient record.

17. Dictation

Dictation is the standard for the creation of health records for all primary care providers.

There is no faster or more efficient way to create a record.  No records are more legible or complete than those dictated, whether transcribed by a voice recognition program like Dragon or by a transcriptionist.  
Best practice
Dictation of all E/M and treatment encounters is the best practice.

At the time of the annual MCA convention, I have asked the same four plaintiff lawyers the same question every year for the past seventeen years.  In 85 collective years, none of us had ever lost a no-fault arbitration where the doctor (MD, DO or DC) had dictated the chart notes.  By comparison, claimants in general prevail in no-fault arbitrations in just over half the cases.  For a typical Minnesota DC (MCA estimates that no-fault represents for 30-40% of the average doctor’s income), this could amount to tens of thousands of dollars annually.
Doctors who dictate tend to get much more pertinent information into the chart.  This reduces the number of requests for additional information from third party payors.

More pertinent information is also beneficial from a risk management standpoint, as a doctor who dictates is more likely to describe differentials under consideration or the rationale for trials of a therapy or referral to a specialist.
Dictated notes may also help to capture revenue, as encounters spent counseling on diagnostic results, prognosis, management, lifestyle would be sufficiently documented to allow billing a time appropriate level of E/M service.

Minimum standard
There is no requirement that Minnesota chiropractors use dictation.

18. Instruction and education
DCs frequently instruct and educate patients on the use of exercise or self-care.  
Best practice
Any such instruction should be thoroughly documented.  If sufficiently documented, these services can be billed as E/M services.  This level of documentation also helps to demonstrate that care is not merely passive, but includes an active component.  See, ACA-CDM DR14, p. 61
Minimum standard
The minimum standard is that there is some documentation that the service was provided.
19. Patient discharge documentation
At the end of a course of treatment outlined in a treatment plan, the patient is evaluated to determine whether to continue care under a revised treatment plan, refer for diagnostics or consultation, advise PRN or discharge the patient from care.

Best Practice
Best practice is to discharge the patient from care when it is indicated, and to discharge a patient when they simply stop attending the clinic, whether for scheduled or PRN visits.  In either case, there should be a chart entry to this effect.  See, ACA-CDM DR17, p. 64.
In cases where the patient’s presenting problem has resolved under care, it is critical that the last chart entry so indicates.  This becomes even more important in cases where there is a question as to permanent residuals from prior injuries.  A patient who is injured in an auto accident, for example, and who quits treatment when her symptoms resolve, will be well served if her doctor is sufficiently conscientious to document in the chart that “the patient has not presented for several weeks, and is discharged asymptomatic with no permanency.”  Without such a notation, the patient’s ability to bring a claim for a subsequent collision with injury could be severely compromised (as would the ability of the subsequent treating doctor to be paid).
Minimum standard
I am aware of no legal or regulatory standard on this issue.

20. Referrals to consultants
Chiropractors routinely refer patients to orthopedists and neurologists, less frequently to other specialists.

Best practice
The best practice is to document each such referral with a letter to the consultant, copied to the file and to the patient, confirming the patient’s appointment, describing the patient’s current or presenting problem(s), describing examination, radiology and laboratory finings, treatment to date, response to treatment, enclosing copies of pertinent portions of the record, setting forth the clinical indication for the referral, and requesting what is sought from the consultant.  See, Anderson, R., Standards for Interprofessional Relationships, in Vear, H., ed, Chiropractic Standards of Practice and Quality of Care, Aspen Pub. (1992).  
From a risk management standpoint, this proves that the doctor made the referral.  If the patient doesn’t follow through, the doctor is still protected.

From a fraud and abuse standpoint, this letter serves to protect both the referring doctor and the consultant from allegations of referring for unnecessary service.  See, paragraph 12, above.

From a practice management perspective, this letter demonstrates to the third party payor that the DC intends to remain the primary treating doctor.  It also lets the consultant know that the DC is not giving up on the case and handing it over to the consultant, and ensures that the consultant will write back to the referring doctor.  

When a patient receives a copy of such a letter, she is delighted to see that her chiropractor is thinking of her even when she’s not there, and that her chiropractor is collaborating with other types of providers in her care.

In addition, when the consultant is part of a group practice, the referring chiropractors will be seen by any other member of the consultant’s group who may later have reason to see that patient’s file.  This enhances the profile and credibility of the referring DC among the consultant’s group.  (When I ask Noran Clinic doctors how they choose DCs to whom they refer patients, they invariably tell me that they do it based on the quality of the referral letters and accompanying records they receive from referring chiropractors).
Minimum standard
At a minimum, a chart should reflect somewhere that a referral was made. ACA-CDM DR13, p. 60, represents an example of the minimum standard.
21. Referrals from other providers

DCs often receive referrals from other providers.

Best Practice

A DC receiving a referral from another provider should write to that provider, thanking him or her for the referral, patting the referring doctor on the head for making an appropriate chiropractic referral (many non-chiropractor providers are hesitant to refer only because they lack confidence in their own ability to recognize an appropriate case for referral), describing the chiropractor’s clinical findings (in terms the referring provider can understand), describing the proposed treatment plan and assuring the referring provider that there will be a follow up communication at the first re-evaluation. See, Anderson, R., Standards for Interprofessional Relationships, in Vear, H., ed, Chiropractic Standards of Practice and Quality of Care, Aspen Pub. (1992).

Even if the patient gets great results, the referrals from that provider will dry up unless this protocol is observed.

As mentioned in paragraph 20, above, this also gets the chiropractor’s letter into the referring provider’s chart, where it is likely to be seen by other providers at the referring provider’s clinic or practice, resulting in even more referrals from that facility.

Minimum standard
There is no legal or regulatory requirement for this practice.
22. Diagnosis
A chiropractic chart must include a diagnosis.  Minn. R. 2500.5000 subp. C.  

Best practice
For data collected at our clinics to be usable in research, the diagnosis must be accurate.

Minimum standard
This is not to suggest that, at a minimum, an inaccurate diagnosis is acceptable.  
23. Missed appointments
Best practice
Missed appointments should be documented in the chart.  A note about a missed appointment acts as a place-holder in a treatment plan, making it easier for the clinician to keep track of the plan.  From a risk management standpoint, it can be used to demonstrate patient non-compliance.  See, ACA-CDM DR16, p. 63.
Minimum standard
I am aware of no legal or regulatory standard on this issue. But was asked by the billing department to address it.
24. Radiology reports

Because all films taken in our clinics are read by RCS radiologists, clinicians need not prepare separate radiology reports.  Examples of such reports, however, can be found at ACA-CDM DR6, pp. 42-47. 
25. Daily chart notes

Minnesota requires use of a daily chart note documenting current subjective complaints as described by the patient, any change in objective findings if noted during that visit, a listing of all procedures provided during that visit, and all information that is exchanged and will affect that patient's treatment.  Minn. R. 2500.5000 subp. E.  The information required suggests that the Minnesota Board of Chiropractic Examiners contemplated a “SOAP” format when promulgating the rule.  Experts in risk management also advocate the “SOAP” format.  Campbell, L, et al, Risk Management in Chiropractic, Health Services Publication, Ltd (1990).
Best Practice 
The best practice, for many of the reasons already addressed, is to produce daily chart notes typewritten in narrative form.  Each such note should be reviewed and signed or initialed by the clinician who prepared it.  See, ACA-CDM DR3D, p. 23.  Dictated notes transcribed by a transcriptionist should include the date dictated, date transcribed and date reviewed or corrected by the clinician. 
Minimum standard
The minimum standard is as required by the rule.  The ACA-CDM provides examples of the minimum standard at DR10, p. 55.
